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rights data or restricted computer soft-
ware or both necessary for the practice 
of subject inventions or data first pro-
duced or delivered in the performance 
of the contract. Where the purpose of 
the contract is research, development, 
or demonstration, contracting officers 
should consult with program officials 
and Patent Counsel to consider wheth-
er such rights should be acquired. No 
such rights should be obtained from a 
small business or non-profit organiza-
tion, unless similar rights in back-
ground inventions of the small business 
or non-profit organization have been 
authorized in accordance with 35 U.S.C. 
202(f). In all cases when the contractor 
has agreed to include a provision assur-
ing commercial availability of back-
ground patents, consideration should 
be given to securing for the Govern-
ment and responsible third parties at 
reasonable royalties and under appro-
priate restrictions, co-extensive license 
rights for data which are limited rights 
data and restricted computer software. 
When such license rights are deemed 
necessary, the Rights in Data-General 
clause at FAR 52.227–14 should be sup-
plemented by the addition of Alternate 
VI as provided at 48 CFR 952.227–14. Al-
ternate VI will normally be sufficient 
to cover limited rights data and re-
stricted computer software for items 
and processes that were used in the 
contract and are necessary in order to 
insure widespread commercial use or 
practical utilization of a subject of the 
contract. The expression ‘‘subject of 
the contract’’ is intended to limit the 
licensing required in Alternate VI to 
the fields of technology specifically 
contemplated in the contract effort 
and may be replaced by a more specific 
statement of the fields of technology 
intended to be covered in the manner 
described in the patent clause at 48 
CFR 952.227–13 pertaining to 
‘‘Background Patents.’’ Where, how-
ever, limited rights data and restricted 
computer software cover the main pur-
pose or basic technology of the re-
search, development, or demonstration 
effort of the contract, rather than sub-
components, products, or processes 
which are ancillary to the contract ef-
fort, the limitations set forth in sub-
paragraphs (k)(1) through (k)(4) of Al-
ternate VI of 48 CFR 952.227–14 should 

be modified or deleted. Paragraph (k) 
of 48 CFR 952.227–14 further provides 
that limited rights data or restricted 
computer software may be specified in 
the contract as being excluded from or 
not subject to the licensing require-
ments thereof. This exclusion can be 
implemented by limiting the applica-
bility of the provisions of paragraph (k) 
of 48 CFR 952.227–14 to only those class-
es or categories of limited rights data 
and restricted computer software de-
termined as being essential for licens-
ing. Although contractor licensing may 
be required under paragraph (k) of 48 
CFR 952.227–14, the final resolution of 
questions regarding the scope of such 
licenses and the terms thereof, includ-
ing provisions for confidentiality, and 
reasonable royalties, is then left to the 
negotiation of the parties. 

(m) Access to restricted data. In con-
tracts involving access to certain cat-
egories of DOE-owned Category C–24 re-
stricted data, as set forth in 10 CFR 
part 725, DOE has reserved the right to 
receive reasonable compensation for 
the use of its inventions and discov-
eries, including its related data and 
technology. Accordingly, in contracts 
where access to such restricted data is 
to be provided to contractors, Alter-
nate VII shall be incorporated into the 
rights in technical data clause of the 
contract. In addition, in any other 
types of contracting situations in 
which the contractor may be given ac-
cess to restricted data, appropriate 
limitations on the use of such data 
must be specified. 

[63 FR 10505, Mar. 4, 1998, as amended at 65 
FR 81007, Dec. 22, 2000]

927.404–70 Statutory programs. 
Occasionally, Congress enacts legis-

lation that authorizes or requires the 
Department to protect from public dis-
closure specific data first produced in 
the performance of the contract. Exam-
ples of such programs are ‘‘the Metals 
Initiative’’ and section 3001(d) of the 
Energy Policy Act. In such cases DOE 
Patent Counsel is responsible for pro-
viding the appropriate contractual pro-
visions for protecting the data in ac-
cordance with the statute. Generally, 
such clauses will be based upon the 
Rights in Data-General clause pre-
scribed for use at 48 CFR 927.409(a) with 
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appropriate modifications to define and 
protect the ‘‘protected data’’ in accord-
ance with the applicable statute. When 
contracts under such statutes are to be 
awarded, contracting officers must ac-
quire from Patent Counsel the appro-
priate contractual provisions. Addi-
tionally, the contracting officer must 
consult with DOE program personnel 
and Patent Counsel to identify data 
first produced in the performance of 
the contract that will be recognized by 
the parties as protected data and what 
data will be made available to the pub-
lic notwithstanding the statutory au-
thority to withhold the data from pub-
lic dissemination. 

[63 FR 10506, Mar. 4, 1998]

927.408 Cosponsored research and de-
velopment activities. 

Because of the Department of Ener-
gy’s statutory duties to disseminate 
data first produced under its contracts 
for research, development, and dem-
onstration, the provisions of FAR 27.408 
do not apply to cosponsored or cost 
shared contracts. 

[63 FR 10506, Mar. 4, 1998]

927.409 Solicitation provisions and 
contract clauses. (DOE coverage-
paragraphs (a), (h), (s), and (t)) 

(a)(1) The contracting officer shall 
insert the clause at FAR 52.227–14, 
Rights in Data-General, substituting 
the following paragraph (a) and includ-
ing the following paragraph (d)(3) and 
Alternate V in solicitations and con-
tracts if it is contemplated that data 
will be produced, furnished, or acquired 
under the contract; except contracting 
officers are authorized to use Alternate 
IV rather than paragraph (d)(3) in con-
tracts for basic or applied research 
with educational institutions except 
where software is specified for delivery 
or except where other special cir-
cumstances exist:

(a) Definitions. 
(1) Computer data bases, as used in this 

clause, means a collection of data in a form 
capable of, and for the purpose of, being 
stored in, processed, and operated on by a 
computer. The term does not include com-
puter software. 

(2) Computer software, as used in this 
clause, means (i) computer programs which 
are data comprising a series of instructions, 

rules, routines, or statements, regardless of 
the media in which recorded, that allow or 
cause a computer to perform a specific oper-
ation or series of operations and (ii) data 
comprising source code listings, design de-
tails, algorithms, processes, flow charts, for-
mulae, and related material that would en-
able the computer program to be produced, 
created, or compiled. The term does not in-
clude computer data bases. 

(3) Data, as used in this clause, means re-
corded information, regardless of form or the 
media on which it may be recorded. The 
term includes technical data and computer 
software. For the purposes of this clause, the 
term does not include data incidental to the 
administration of this contract, such as fi-
nancial, administrative, cost and pricing, or 
management information. 

(4) Form, fit, and function data, as used in 
this clause, means data relating to items, 
components, or processes that are sufficient 
to enable physical and functional inter-
changeability, as well as data identifying 
source, size, configuration, mating, and at-
tachment characteristics, functional charac-
teristics, and performance requirements; ex-
cept that for computer software it means 
data identifying source, functional charac-
teristics, and performance requirements but 
specifically excludes the source code, algo-
rithm, process, formulae, and flow charts of 
the software. 

(5) Limited rights data, as used in this 
clause, means data, other than computer 
software, developed at private expense that 
embody trade secrets or are commercial or 
financial and confidential or privileged. The 
Government’s rights to use, duplicate, or dis-
close limited rights data are as set forth in 
the Limited Rights Notice of subparagraph 
(g)(2) of this section if included in this 
clause. 

(6) Restricted computer software, as used in 
this clause, means computer software devel-
oped at private expense and that is a trade 
secret; is commercial or financial and is con-
fidential or privileged; or is published copy-
righted computer software, including minor 
modifications of any such computer soft-
ware. The Government’s rights to use, dupli-
cate, or disclose restricted computer soft-
ware are as set forth in the Restricted Rights 
Notice of subparagraph (g)(3) of this section 
if included in this clause. 

(7) Technical data, as used in this clause, 
means recorded data, regardless of form or 
characteristic, that are of a scientific or 
technical nature. Technical data does not in-
clude computer software, but does include 
manuals and instructional materials and 
technical data formatted as a computer data 
base. 

(8) Unlimited rights, as used in this clause, 
means the rights of the Government to use, 
disclose, reproduce, prepare derivative 
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